Employer Status Determination
Southeastern Rail, Inc.

This is the decision of the Railroad Retirenment Board regarding
the status of Southeastern Rail, Inc. (SRI) as an enpl oyer under
the Railroad Retirenent and Railroad Unenpl oynent |nsurance Acts.
The following information was provided by M. Paul Roberts,
formerly President, and M. John Caneron, currently President of
SRI. The information below, including the quotations, is froma
letter of Septenmber 12, 1995, from M. Roberts.

SRl began operations and first conpensated enpl oyees on April 1,
1994. It has 20 enpl oyees and perforns "heavy construction work,
and its primary business consists of railroad construction,
reconstruction, repair, and nmai ntenance for freight railroads and

private industries that ship by rail. Al of its enployees are
engaged in such construction work.” "SRl bids on and contracts
for railroad constructi on, reconstruction, repair, and

mai nt enance work for freight railroads and private industries * *
* n

SRI is privately held. "* * * The controlling interest and
majority of all capital stock issued and outstanding in SR is
owned by the three SRI officers who manage the conpany, Paul
Roberts, Randy Rigdon, and John Caneron, and who constitute the
majority of its Board of Directors.” Each initially owned 170
shares out of 1000. Later, Paul Roberts and Randy R gdon sold
their stock to John Caneron & Robert Giffin who together now own
51 percent of the outstanding stock of SR

"No officers or directors of SRl are officers or directors of a
rail carrier."

" SRI owns trucks, trailers, backhoes, gener at or s, air
conpressors, welders, a Burro crane, Kershaw tie crane, ball ast
regul ator, spiker, rail lifters, rail drills and saws, tie

inserters, and related construction equi pnent."”

A sanple list of conpanies for which SRI perforns work included 5
railroads and 15 other conpanies. A sanple contract provided
that SRl furnishes all machinery, tools, etc., and is responsible
for workers' insurance coverage. The cost may be either a lunp
sum anount or unit price, with progress paynents.

CAGY Industries, Inc., a holding conpany, owns 49 percent of the
stock of SRI. It is also the sole owner of certain railroads,
i ncl udi ng the Chattanooga and Chi ckamauga Rai |l way Conpany and the
Rednont Rai | way Conpany.



In 1994 SRl received approximately 23 percent of its revenue from
its affiliated railroads; in 1995 it received approxinmately 44
percent of its revenue fromthose railroads.

Section 1(a)(1) of the Railroad Retirement Act (45 US C §
231(1)(a)(1)), insofar as relevant here, defines a covered
enpl oyer as:

(1) any carrier by railroad, subject to the
jurisdiction of the Surface Transportation Board under
Part A of subtitle IV of title 49, United States Code;

(ii) any conpany which is directly or indirectly
owned or controlled by, or under common control wth
one or nore enployers as defined in paragraph (i) of
this subdivision and which operates any equipnment or
facility or perfornms any service (other than trucking
service, casual service, and the casual operation of
equi pnent and facilities) in connection wth the
transportati on of passengers or property by railroad *

* *

Sections 1(a) and 1(b) of the Railroad Unenpl oynent |nsurance Act
(45 U.S.C. §§ 351(a) and (b)) contain substantially simlar
definitions, as does section 3231 of the Railroad Retirenent Tax
Act (26 U. S.C. § 3231).

Section 202.4 of the Board's regulations (20 CFR 202.4) defines
"control" as follows:

A conpany or person is controlled by one or nore
carriers, whenever there exists in one or nore such
carriers the right or power by any neans, nethod or
ci rcunst ance, irrespective of stock ownership to
direct, either directly or indirectly, the policies and
busi ness of such a conpany or person and in any case in
which a carrier is in fact exercising direction of the
policies and busi ness of such a conpany or person.

Section 202.5 of the Board's regulations (20 CFR 202.5) defines
"common control"” as foll ows:

A conpany or person is under comon control wth a
carrier, whenever the control (as the termis used in §
202.4) of such conpany or person is in the sanme person
persons, or conpany as that by which such carrier is
controll ed.

SRI clearly is not a carrier by rail. As nentioned above, the
hol di ng conpany, CAGY, has a 49 percent interest in SR . The



Southeastern Rail, Inc.

Board determnes that a 49 interest is not by itself a
controlling interest. Therefore, since there is no evidence that
t he owners of
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51 percent of SRl have any interest or relation to CAGY, its
affiliates, or any railroads, a nmgjority of the Board finds that
SRI is not controlled by CAGY and consequently is not under
comon control with an enployer under the Acts. Therefore, SR
is not a covered enpl oyer under the Acts.

den L. Bower

V. M Speakman, Jr.
(Di ssenting opinion attached)

Jerone F. Kever
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9/ 12/ 95 Paul Roberts, President

4/ 1/ 94 - began operations & first conpensated ees.

privately held

20 ees

"heavy construction work, and its primry business consists of
railroad construction, reconstruction, repair, and nmaintenance
for freight railroads and private industries that suhp by rail.
All of its enployees are engaged in such construction work."

"SRl enpl oyees performwork on properties owned by both railroads
and private industries.”

" SRI bids on and <contracts for railroad construction,
reconstruction, repair, and nmaintenance wrk for freight
rail roads and private industries * * *_ "

"No railroad has a financial interest in SRI. The controlling
interest and majority of all capital stock issued and outstandi ng
in SRI is owmed by the three SRI officers who nmanage the conpany,
Paul Roberts, Randy Ri gdon, and John Caneron, and who constitute
the majority of its Board of Directors.” Each own 170 shares out
of 1000.

"No person, firm or corporation owns a controlling interest in
SRI and a controlling interest in arail carrier.”

"No officers or directors of SRl are officers or directors of a
rail carrier."

" SRI owns  truckes, trailers, backhoes, gener at or s, air
conpressors, welders, a Burro crane, Kershaw tie crane, ball ast
regul ator, spiker, rail lifters, rail drills and saws, tie

inserters, and related construction equi pnent."”

Lists 5 rrs; 15 other conpanies for which SRl perfornms work.
Sample K wW rr: sri furnishes all machinery, tools, etc.
responsbhile for workers' ins coverage; price is either lunp sum
or unit price, w progress paynents.

Enpl oyer status determ nation: CAGY Industries, Inc.
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CAGY is a holding co., which owns 100% of The Chattanooga and
Chi ckamauga Railway Conpany & the Rednont Railway Conpany. | t
owns 49% of the stock of SRI

2/ 15/ 96 -John Caneron

Paul Roberts & Randy Ri gdon sold their stock to John Caneron &
Robert Giffin.

Wrk for affiliates:

see letter for anpunt



